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Case chronology

A2015 complainanspoke topolice. ;

A1996 Archbishop George Pell sexually .+
abused 2 choirboys aged 13 years. %..= _.) "F

ATwo incidents: oral rape in Sacristy{au t I @aﬂdédr@l,‘[l\/{éﬁ)ourne,
sexual assault by genital groping a few weeks later in church corridor.

ASecond victim died age 30 from accident&roin overdose.

A2018 jury trial on 5 charges.

Adury deliberated 4 days returneduaanimous guilty verdict

APell 6-yearprisonsentence, eligibléor parole2022 (3 years 8 months).

ACardinal Pell , now age ;48 prison, filed a series of legal appeals.




Eggleston (1983) six factors to assess evidenc

Aconsistencyof witness story

Aconsistency with other witnesses

Aconsistency with undisputed facts

APONBRAGQ 27F (U KX, evitlange Sfdias) 6 A V
Aobservation of witness

Ainherent probability/improbability of story

R Eggleston (1933 videnceproofand probability (Weidenfeld& Nicolson 2d ed).



Pell Victorian Court of Appeal 2019
Majority and dissent applied same six factors

Majority: Dissent:
Affirmed jury verdict of guilt Jury erred, reasonable doubt exists
beyond reasonable doubt Aamplematerial upon whictthe
Opento the jury to be satisfied of O 2 Y LJ | &Aactdunt co@dibe
Cardinal Pell's guilt beyond legitimately subject tariticism:
reasonabledoubt Ainconsistenciesind discrepancies
Jurorswere not unreasonable to

- NP it number ofanswers S|m
581 ASHS G(KS 6a(anymbeygfanswers simply o,

victim.



GeorgePellHigh Courappeal:
Cardinal granted final
challenge againsthild sexual
abuseconviction
13Nov2019,TheGuardian

Fullbench of seven judgés decide
CardinalPellappeal to Australian High Court



https://www.theguardian.com/australia-news/2019/nov/13/george-pell-high-court-appeal-cardinal-granted-final-appeal-against-child-sexual-abuse-conviction#img-1
https://www.theguardian.com/australia-news/2019/nov/13/george-pell-high-court-appeal-cardinal-granted-final-appeal-against-child-sexual-abuse-conviction#img-1

Prosecution

ANo question of law of public
Importance

AFactsof the casecarefullyand
thoroughlyexplored by jurors and the
majority ofVictorianCourt of Appeal.

Defence appeal

AThere remains reasonable doubt as o R RO,
to the existence of any opportunity for — SSEEEE S @B
the offending to haveccurred. o e

Alna criminal trial it is up to prosecutors

to establish proof, not the defendant to
proveinnocence.

AVictorian appellatgudges wrongfully
reversed this onus of proof.




Central facts in controverdyellv R[2019.

Defence: Prosecution

Accounts describelly the One needs to distinguish between
complainant werempossiblebecause practices and protocoldeveloped
there wasno opportunity for the over time, as described by many
offending to have occuirredue to the  witnesses, fromwhat actually
mvail_abl ity of routine Church occurredon the specific occasions
practices

It was nog possible for Pell to be, .. A
POSR YR [t2yS AY 0KS tNASauaQ
Sacristy.

AConceptual, semantic memory AEpisodic, event memory

GLYKSNBY UG LINRPOIFOAT AU @ Es@sMliok Y L.




Credibility of complainant vs opportunity
withesses called by the defence

W2 2 NR | 3 A ycadicordiBordR@witaessasSor complainant

La O2 Y L¥videhgHonest @uihful (i.e., lackingleception
andaccurate, reliablg(i.e., lackingerror)

Distinctionemphasised by the trial judge in directing the jury.

SLSporeE W[ Saaz2ya FTNRY OKS hNAIAya 27
Europ&&pplied Cognitive Psycholo@¥08, Vol. 22, 73%7.



People always complain about their poor
memory never about their decisions

Francoigle La Rochefoucauld

Where does the evidencbased consensus lie

AEmpirical legal researan memoryand child
sexual abuse



Australian Royal Commission into Institutional Response
to Child Sexual Abuse

AV 4y @4 Ak o

https://www.childabuseroyalcommission.gov.au/



https://www.childabuseroyalcommission.gov.au/
https://www.childabuseroyalcommission.gov.au/
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ROYAL COMMISSION INTO INSTITUTIONAL
RESPONSES TO CHILD SEXUAL ABUSE

Public Roundtable - Criminal Justice

MEMORY OF CHILDHOOD SEXUAL ABUSE AND THE LAW

Hearing Room 2
Level 17, Governor Macquarie Tower
Farrer Place, Sydney

On Friday, 31 March 2017 At 9.30am



https://www.childabuseroyalcommission.gov.au/roundtables

Memory experiments vs child sexual abuse

Feature Experiment Child sexual abuse
Episodianemory x/n n
Participantsabused X n
Negativeevents X n
Familiaritywith knownperpetrator X n
Priorrelationshipwith perpetrator X n
Ongoingelationshipwith perpetrator X n
Personalife significance X n
Autobiographicamemory X n
Consequencesf memoryreport X n
Numberof reported events 1 X M
Timebetweeneventandreport 0-2 days varies




Common sense vs scientific memory beliefs

ASurvey of 853 memongxperts, police and the general public about
perceptionsof humanmemory

A5 topics addressed re:
Anature of memory
Adeterminantsof accuracy
Athe relation of emotion and trauma tonemory

AParticipants indicated agree/disagregth eachof 36 statements.
AConducted a factor analysisyielded 8 factors

ASignificant differences in beliefs of lay public and police vs beliefs of
memory experts

SAkhtar, LV Justice, L KnottiKlBowskE  a! [/ 2y gl &3y WECKS da/ 2YY2y { Sy
' YR L Ua Lvdlitekn@ionalJ@uigha @ Evidence & Praod8, Vol. 22, 28304.
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AMemories are like videos and photographs,
AAccuracy was determined by the number of details recalled
AANnd by their vividness.

Scientific memory findings:
AMemories are fragmentary,

ANo. of details and their nature does not predict accuracy
AMemories and their details can be in error and even false

ARaises the probability of flawed judgments of memory
AHigh attrition in complaints of adult and child sexual assault



Common sense vs science of memory

Key factors distinguish non-expert from expert views:
Amemory is continuous and permanent like a video;

Amemory is generally accurate;

Amore memory details imply more accurate core memory;
Atraumatic memories can be repressed for many years;

Aemotional intensity or trauma leads to vivid memory accuracy;
0reli vingd6 trauma I ncreases memory

Amemory fades steadily over time.
Afalse memories are common, especially of childhood sex abuse;
Achildhood memory is unreliable as children are suggestible.

4= CAUTION=

i

WATCH FOR CARS
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AOmission errors
AMemory transience use it or lose it
AAbsentminded or inattentive at encoding or retrieval
ABlockinge temporary inaccessibility

ACommission errors
ABias at encoding or retrieval due to understanding, schema
AMisattribution source at retrievaltime, place, person
A Suggestibility; post-event misinformation effects

APersistence errors
Alnability to forget traumatic events, intrusive, repetitive involuntary memories



1. Misconceptionsaaboutmemory
shape expectations of withesses

‘\
|
1\
| |

NMemory 1 s | ess |1 ke a dig
that sounds the same each time

you play it back, and more like an improvisational
performance based on a common theme.

t can di ff er each ti1 me 1t
i

I
di fferences c¢can accumul at e}

Conley (2011)



Autobiographical memorymisperceptions

AAccurateadult autobiographical memory exists for very early
childhood eventge.qg., events when aged22years)conway et al., 2014)

ARepressionof traumaticmemories of childhood sexual abusecurs

and recovery is always possible even after ldakays of decades
(Pelisoliet al., 2015)



https://www.wnyc.org/story/what-if-you-could-remember-everything/

2. Gapsin recall are features of
normal memory

Pt T ASomeone who admits memory
( | gaps is more likely honest than
not.

ABYy contrast, someone who is
lying Is unlikely tocadmit memory
gaps but instead Will try to fill
the gaps logically based on their
general conceptual knowledge
about what would typically
happen in a given context.

http://researchaccess.com/2010/11/minthe-gap-2/



Pell complainaridmitted memory gaps

Defence:

AMemorygaps and alterations Y (U KS O2YLX F Ayl yiQ
iIndicatorsthat the complainant wasot areliable source.

Majority:

AAssessedd KSUKSNJ KS KIR GUKS az2Nl 27
expect a person to have about unimportant details or peripheral
YI G Sghl@wthé(passage of time and given their lack of
AaAIYATFTAOIYOS (2 UKS | Oldzrt S@Sy

AAdmissions were anarker of veracity or indicator of high credibility
rather than a deficit imeliability.



3. Traumatic events disru
and retrieval

encoding

arousalbL

nlghtm

Jacrnologyreminder

eﬁwot!onal numbing 1""eb“e“d|sord""

triggeraions awuse
hypervigilance 99 s s
psychological trauma helplessness s
traumatic event numbing

ental health problems

drug addiction
essmgvdre

y concentrating

https://lwww.pinterest.com.au/looknotbuy/trauma/

pt memory
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AComplainant angry when crosgamined as to why he never
discussed abusive events with his now deceasecotoplainant

Majority:
Complainantshowed a total lack of emotional contrivance.
Defence:

AEmotionalintensity = accuracy
AAppropriate emotion is a cue to credibility of witnesses



Misperceptions of emotional displays

AEmotional displays by a
withessare cuedo reliable
memory

Alntensity = accuracy

http://www.wisegeek.org/whatis-emotionakability.htm



Misperceptions of emotion and memory

ATraumatic memories are more
accurate

AVividness = accuracy

s§§§§

https://www.wsj.com/articles/SB10001424052748703447104575118021991832154




4. Memory for Recurring Events

0 Oneoff events: rare

I' l Multiple events: common




Series of repeated event
with different features

‘ ‘ ‘ Invariant features: forming a script

‘ ‘ ‘ Variant features



Source confusion




Single event Credible

P
Res

Recurring events Less credible

ﬁ




t Stf RSTFSYOS &2 LI NIc
AWhat would typically have happened
AUncertainty about routine mattersf liturgicalpractice 20 years ago
L R2Yy QU UOGUKAY]l azé aL R2y Qi
Organ player:View from organwaspoor; hewas busy playing
ASchema for repeated protocols and practices
AConceptual knowledge about idealised procedures
ARecalled gist of repeated events
A{ OK | GiasN\ndmission = memory distortions due to schema
AGeneral recall, not specific occasions
ANo episodic memory trace for specific instances



Event memory of Pell complainant

AUnique, distinctive, exceptionadutobiographical events
Majority:

AParticular sexual conduct in issue athe locationd £ Atd St &

have been fixed i@ 2 Y LI I Ay | viiahdy WiihY@uNE
not be said of anyon8 f a4 S ¢

ANone of the defence opportunity witnessesould confirm that
the alleged conduct wampossible. e.qg., Potter in m80s at
time of trial, of questionable reliability, best when led on direct

examination; confused importartetails anddateson cross
examination



Scientific memory findings:

AMemoryfor repeated events relies on schema formation vs

episodic memoryor unique, distinctiveexperiences
AConceptual, semantic gist memory vs episodic menrages
ABiasat encoding and retrievalf semantic memories
AMemory declineswith advancing age



5. Cue sensitivity

National Institute of Child Health and Human Development
./ it o (NICHD) protocol

= Cognitive Interview

Developmental Narrative Elaboration Interview



open-ended guestions

closedended questions




leadingquestions

guestions posing options




