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Case chronology

Å2015 complainant spoke to police.

Å1996 Archbishop George Pell sexually 

abused 2 choirboys aged 13 years.

ÅTwo incidents: oral rape in Sacristy at {ǘ tŀǘǊƛŎƪΩǎ Cathedral, Melbourne;

sexual assault by genital groping a few weeks later in church corridor.

ÅSecond victim died age 30 from accidental heroin overdose.

Å2018 jury trial on 5 charges.

ÅJury deliberated 4 days returned aunanimous guilty verdict 

ÅPell, 6-year prison sentence, eligible for parole 2022 (3 years 8 months).

ÅCardinal Pell , now age 78, in prison, filed a series of legal appeals.



Eggleston (1983) six factors to assess evidence

Åconsistency of witness story

Åconsistency with other witnesses

Åconsistency with undisputed facts

ÅΨŎǊŜŘƛǘΩ ƻŦ ǘƘŜ ǿƛǘƴŜǎǎ όƛƴ ǿƛǘƴŜǎǎ-box, evidence of bias)

Åobservation of witness

Åinherent probability/improbability of story 

R Eggleston (1983), Evidence, proof and probability(Weidenfeld& Nicolson, 2d ed).



Pell Victorian Court of Appeal 2019
Majority and dissent applied same six factors
Majority:

Affirmed jury verdict of guilt 
beyond reasonable doubt

Open to the jury to be satisfied of 
Cardinal Pell's guilt beyond 
reasonable doubt

Jurors were not unreasonable to 
ōŜƭƛŜǾŜ ǘƘŜ ǘŜǎǘƛƳƻƴȅ ƻŦ tŜƭƭΩǎ 
victim.

Dissent:

Jury erred, reasonable doubt exists

Åample material upon which the 
ŎƻƳǇƭŀƛƴŀƴǘΩǎ  account could be 
legitimately subject to criticism:

Åinconsistencies and discrepancies 

Åa number of answers simply 
made no sense



George Pell High Court appeal: 
Cardinal granted final 
challenge against child sexual 
abuse conviction

13 Nov 2019, The Guardian

Full bench of seven judges to decide 
Cardinal Pell appeal to Australian High Court

https://www.theguardian.com/australia-news/2019/nov/13/george-pell-high-court-appeal-cardinal-granted-final-appeal-against-child-sexual-abuse-conviction#img-1
https://www.theguardian.com/australia-news/2019/nov/13/george-pell-high-court-appeal-cardinal-granted-final-appeal-against-child-sexual-abuse-conviction#img-1


Defence appeal

ÅThere remains a reasonable doubt as 
to the existence of any opportunity for 
the offending to have occurred.

ÅIn a criminal trial it is up to prosecutors 
to establish proof, not the defendant to 
prove innocence.

ÅVictorian appellate judges wrongfully 
reversed this onus of proof.

Prosecution

ÅNo question of law of public 
importance

ÅFacts of the case carefully and 
thoroughly explored by jurors and the 
majority of Victorian Court of Appeal.



Central facts in controversy  Pell v R[2019]. 

Defence:
Accounts described by the 
complainant were impossiblebecause 
there was no opportunity for the 
offending to have occurred due to the 
invariability of routine Church 
practices 
(it was not possible for Pell to be 
ǊƻōŜŘ ŀƴŘ ŀƭƻƴŜ ƛƴ ǘƘŜ tǊƛŜǎǘǎΩ 
Sacristy).
ÅConceptual, semantic memory

Prosecution:
One needs to distinguish between 
practices and protocols developed 
over time, as described by many 
witnesses, from what actually 
occurred on the specific occasions.

ÅEpisodic, event memory

άLƴƘŜǊŜƴǘ ǇǊƻōŀōƛƭƛǘȅ ƻǊ ƛƳǇǊƻōŀōƛƭƛǘȅ ƻŦ ǘƘŜ ǎǘƻǊȅέ (Eggleston, 1983)



Credibility of complainant vs opportunity 
witnesses called by the defence

Ψ²ƻǊŘ ŀƎŀƛƴǎǘ ǿƻǊŘΩ ŎŀǎŜ ςno corroborative witnesses for complainant

Lǎ ŎƻƳǇƭŀƛƴŀƴǘΩǎ evidence honest, truthful (i.e., lacking deception) 

and accurate, reliable (i.e., lacking error)

Distinction emphasised by the trial judge in directing the jury. 

SL SporerΣ Ψ[Ŝǎǎƻƴǎ ŦǊƻƳ ǘƘŜ hǊƛƎƛƴǎ ƻŦ 9ȅŜǿƛǘƴŜǎǎ ¢ŜǎǘƛƳƻƴȅ wŜǎŜŀǊŎƘ ƛƴ 
EuropeΩΣ Applied Cognitive Psychology,2008, Vol. 22, 737-57.



People always complain about their poor 
memory never about their decisions.

Francois de La Rochefoucauld

Where does the evidence-based consensus lie?

ÅReasoning and the psychology of jury and 
judicial decisions
ÅEmpirical legal research on memory and child 
sexual abuse



Australian Royal Commission into Institutional Responses 
to Child Sexual Abuse

https://www.childabuseroyalcommission.gov.au/

https://www.childabuseroyalcommission.gov.au/
https://www.childabuseroyalcommission.gov.au/
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https://www.childabuseroyalcommission.gov.au/roundtables


Memory experiments vs child sexual abuse  

Feature Experiment Child sexual abuse

Episodicmemory x/ṉ ṉ

Participantsabused x ṉ

Negativeevents x ṉ

Familiaritywith knownperpetrator x ṉ

Priorrelationshipwith perpetrator x ṉ

Ongoingrelationshipwith perpetrator x ṉ

Personallife significance x ṉ

Autobiographicalmemory x ṉ

Consequencesof memoryreport x ṉ

Numberof reportedevents 1 җм

Timebetweeneventandreport 0-2 days varies



Common sense vs scientific memory beliefs 
ÅSurvey of 853 memory experts, police and the general public about 

perceptions of human memory
Å5 topics addressed re:
Ånature of memory
Ådeterminants of accuracy
Åthe relation of emotion and trauma to memory

ÅParticipants indicated agree/disagree with each of 36 statements.
ÅConducted a factor analysis ςyielded 8 factors
ÅSignificant differences in beliefs of lay public and police vs beliefs of 

memory experts

S Akhtar, LV Justice, L Knott, F KibowskiΣ a! /ƻƴǿŀȅΣ Ψ¢ƘŜ ά/ƻƳƳƻƴ {ŜƴǎŜέ aŜƳƻǊȅ .ŜƭƛŜŦ {ȅǎǘŜƳ 
ŀƴŘ Lǘǎ LƳǇƭƛŎŀǘƛƻƴǎΩΣ The International Journal of Evidence & Proof,2018, Vol. 22, 289-304.



ά/ƻƳƳƻƴ ǎŜƴǎŜέ ƳƛǎǇŜǊŎŜǇǘƛƻƴǎ ōȅ ǇǳōƭƛŎ ŀƴŘ ǇƻƭƛŎŜΥ

ÅMemories are like videos and photographs, 
ÅAccuracy was determined by the number of details recalled 
ÅAnd by their vividness.

Scientific memory findings:

ÅMemories are fragmentary, 
ÅNo. of details and their nature does not predict accuracy 
ÅMemories and their details can be in error and even false

ÅRaises the probability of flawed judgments of memory
ÅHigh attrition in complaints of adult and child sexual assault



Common sense vs science of memory

Key factors distinguish non-expert from expert views: 

Åmemory is continuous and permanent like a video; 

Åmemory is generally accurate; 

Åmore memory details imply more accurate core memory; 

Åtraumatic memories can be repressed for many years;

Åemotional intensity or trauma leads to vivid memory accuracy; 
órelivingô trauma increases memory accuracy

Åmemory fades steadily over time.

Åfalse memories are common, especially of childhood sex abuse; 

Åchildhood memory is unreliable as children are suggestible.



{ŎƘŀŎǘŜǊΩǎт άŘŜŀŘƭȅ ǎƛƴǎέ ƻŦ ƳŜƳƻǊȅ

ÅOmission errors
ÅMemory transienceςuse it or lose it

ÅAbsent-minded or inattentive at encoding or retrieval

ÅBlocking ςtemporary inaccessibility 

ÅCommission errors
ÅBias at encoding or retrieval due to understanding, schema

ÅMisattribution source at retrieval - time, place, person

ÅSuggestibility ςpost-event misinformation effects

ÅPersistence errors
ÅInability to forget traumatic events, intrusive, repetitive involuntary memories



1. Misconceptions about memory
shape expectations of witnesses

ñMemory is less like a digital recording of a concert 

that sounds the same each time 

you play it back, and more like an improvisational 

performance based on a common theme. 

It can differ each time itôs played back, and those 

differences can accumulate over time.ò

Conley (2011)



Autobiographical memory misperceptions

ÅAccurate adult autobiographical memory exists for very early 
childhood events (e.g., events when aged 2-5 years) (Conway et al., 2014)

ÅRepression of traumatic memories of childhood sexual abuse occurs 
and recovery is always possible even after long delays of decades 
(Pelisoliet al., 2015)

https://www.wnyc.org/story/what-if-you-could-remember-everything/

https://www.wnyc.org/story/what-if-you-could-remember-everything/


2. Gaps in recall are features of 
normal memory

ÅSomeone who admits memory 
gaps is more likely honest than 
not.  

ÅBy contrast, someone who is 
lying is unlikely to admit memory 
gaps but instead will try to fill 
the gaps logically based on their 
general conceptual knowledge 
about what would typically 
happen in a given context.

http://researchaccess.com/2010/11/mind-the-gap-2/

x
x



Pell complainant admitted memory gaps

Defence:   

ÅMemory gaps and alterations ƛƴ ǘƘŜ ŎƻƳǇƭŀƛƴŀƴǘΩǎ ŀŎŎƻǳƴǘ ǿŜǊŜ 
indicators that the complainant was not a reliable source.

Majority:

ÅAssessed ǿƘŜǘƘŜǊ ƘŜ ƘŀŘ άǘƘŜ ǎƻǊǘ ƻŦ ƳŜƳƻǊȅ ōƭŀƴƪǎ ȅƻǳ ǿƻǳƭŘ 
expect a person to have about unimportant details or peripheral 
ƳŀǘǘŜǊǎ Χ given the passage of time and given their lack of 
ǎƛƎƴƛŦƛŎŀƴŎŜ ǘƻ ǘƘŜ ŀŎǘǳŀƭ ŜǾŜƴǘ ƛǘǎŜƭŦΦέ

ÅAdmissions were a marker of veracity or indicator of high credibility 
rather than a deficit in reliability.



3. Traumatic events disrupt memory 
encoding and retrieval 

https://www.pinterest.com.au/looknotbuy/trauma/



tŜƭƭ ŎƻƳǇƭŀƛƴŀƴǘΩǎ ŘŜƳŜŀƴƻǳǊ

ÅComplainant angry when cross-examined as to why he never 
discussed abusive events with his now deceased co-complainant

Majority:  

Complainant showed a total lack of emotional contrivance.

Defence:

ÅEmotional intensity = accuracy

ÅAppropriate emotion is a cue to credibility of witnesses 



Misperceptions of emotional displays

Emotional display 
misperceptions

ÅEmotional displays by a 
witness are cues to reliable 
memory 

ÅIntensity = accuracy

http://www.wisegeek.org/what-is-emotional-lability.htm



Misperceptions of emotion and memory

ÅTraumatic memories are more 
accurate

ÅVividness = accuracy

https://www.wsj.com/articles/SB10001424052748703447104575118021991832154



4. Memory for RecurringEvents

Multiple events: common

One-off events: rare



Series of repeated events 
with different features

Invariant features: forming a script

Variant features



Source confusion

?

?

?



Recurring events

?

Less credible

Single event Credible



tŜƭƭ ŘŜŦŜƴŎŜ άƻǇǇƻǊǘǳƴƛǘȅ ǿƛǘƴŜǎǎŜǎέ 

ÅWhat would typically have happened

ÅUncertainty about routine matters of liturgical practice 20 years ago

άL ŘƻƴΩǘ ǘƘƛƴƪ ǎƻέ   άL ŘƻƴΩǘ ōŜƭƛŜǾŜ ǎƻέ

Organ player:  View from organ was poor; he was busy playing

ÅSchema for repeated protocols and practices

ÅConceptual knowledge about idealised procedures

ÅRecalled gist of repeated events

Å{ŎƘŀŎǘŜǊΩǎsins of commission = memory distortions due to schema

ÅGeneral recall, not specific occasions

ÅNo episodic memory trace for specific instances



Event memory of Pell complainant 

ÅUnique, distinctive, exceptional autobiographical events

Majority:  

ÅParticular sexual conduct in issue and the location άƭƛƪŜƭȅ to 
have been fixed in ŎƻƳǇƭŀƛƴŀƴǘΩǎ ƳŜƳƻǊȅ in a way which could 
not be said of anyone ŜƭǎŜέ

ÅNone of the defence opportunity witnesses could confirm that 
the alleged conduct was impossible. e.g., Potter in mid-80s at 
time of trial, of questionable reliability, best when led on direct 
examination; confused important details and dateson cross-
examination.



Scientific memory findings:

ÅMemory for repeated events relies on schema formation vs

episodic memory for unique, distinctive, experiences

ÅConceptual, semantic gist memory vs episodic memory traces

ÅBias at encoding and retrieval of semantic memories

ÅMemory declines with advancing age



5. Cue sensitivity

National Institute of Child Health and Human Development 
(NICHD) protocol 

Developmental Narrative Elaboration Interview

Cognitive Interview



open-ended questions

closed-ended questions



questions posing options

leading questions


